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TERRORISM (PREVENTATIVE DETENTION) AMENDMENT BILL 2019 
Second Reading 

Resumed from 7 August. 

HON MICHAEL MISCHIN (North Metropolitan — Deputy Leader of the Opposition) [9.16 pm]: I rise as 
the lead speaker on behalf of the Liberal opposition to indicate our support for the government’s Terrorism 
(Preventative Detention) Amendment Bill 2019. The Terrorism (Preventative Detention) Act 2006 and the 
Terrorism (Extraordinary Powers) Act 2005 form the foundation for the state’s counterterrorism powers and 
operations. They were developed in response to the growing threat of terrorism in Australia, and arose out of an 
agreement by the Council of Australian Governments on a nationally consistent framework. The extraordinary 
powers act is concerned with conferring on police specific powers to enable them to respond in a timely and 
effective way to acts or apprehended acts of terrorism and, broadly speaking, deals with powers of search, seizure, 
arrest, interrogation and covert operations. The preventive detention act, as the long title suggests, authorises — 

… temporary detention in order to prevent the occurrence of a terrorist act or preserve evidence of, or 
relating to, a recent terrorist act … 

It is a preventive measure—a prophylactic measure, as it were—to prevent a terrorist act. The powers under the 
legislation are for a limited purpose. They are not there as a means of enabling interrogation. In fact, interrogation 
is specifically prohibited under the legislation. The powers within the act are based on part 5.3 of the 
commonwealth Criminal Code Act 1995, which relies on referred powers from the states, in our case, by way of 
the Terrorism (Commonwealth Powers) Act 2002, as I understand. As a result, the preventive detention legislation 
across all jurisdictions is similar and generally consistent, although they are not based, as I understand it, on any 
model laws as such. Before going further, I thank the departmental advisers who provided me with a briefing on 
the bill on 21 August, and were very helpful in assisting me to understand the manner in which it is meant to 
operate, and the scheme within which it appears. 

The Terrorism (Preventative Detention) Act can be considered under two broad areas. The first is what are called 
preventative detention orders, or PDOs. That is dealt with in parts 2 to 5 of the act, which deals with who can make 
and apply for a PDO, how they are applied for, what they must consist of, how they are reviewed, and how they 
are to be carried out. The second part of the act, which overlaps with parts 4 and 5, but is largely contained within 
part 6, deals with the treatment of the person detained—that is, how they are to be taken into custody, what can 
and cannot be done with them, and the obligations of the detaining authorities with regard to the detainee. I will 
come back to that in a moment. A preventative detention order is an order made under section 13 of the act. It is 
issued in circumstances in which the issuing authority is satisfied, on reasonable grounds, that the person is 
a person to whom section 9 of the act applies, and that detaining the person under the proposed order is reasonably 
necessary for the purpose of substantially assisting in preventing a terrorist act from occurring, or preserving any 
evidence of or relating to a terrorist act that has occurred within the previous 28 days. A person to whom section 9 
applies is a person who is going to engage in a terrorist act; possesses a “thing” that is connected with the preparation 
for, or the engagement of a person in, a terrorist act; or has done an act in preparation for, or planning for, a terrorist 
act, and when the making of a preventative detention order in relation to that person would substantially assist in 
preventing a terrorist act from occurring. 
I digress for a moment to point out that the word “thing” is used in the act in a particular context. I look forward 
to criticism from members on the government side of the house about how the term “thing” is too vague to use in 
any context, given that it was apparently one of the major sticking points in a piece of legislation that we introduced 
in our last term of government, namely the Criminal Code Amendment (Prevention of Lawful Activity) Bill 2015. 
The mischief intended in that bill was to stop people from chaining themselves, gluing themselves or affixing 
themselves in some way to stop lawful activity from occurring. 
Hon Nick Goiran: Thumb-locking. 
Hon MICHAEL MISCHIN: Yes, thumb-locking, and all the rest of it, such as sticking their arms into pipes and 
cementing themselves to things. Apparently, being in possession of a “thing” that might be evidentiary in establishing 
that offence was far too vague a term. Therefore, perhaps the government would entertain amending the word 
“thing” in this act to give it greater specificity and to avoid that terrible offence against civil liberties and vagueness. 
Maybe the government will put the word “vulnerable” in there as well. 
Hon Sue Ellery interjected. 
Hon MICHAEL MISCHIN: I find that my intelligence quotient diminishes sometimes when I deal with ministers 
in Committee of the Whole. 
By reason of section 9(2), the terrorist act referred to must be imminent and expected to occur at some time in the 
next 14 days. That is relevant to one of the reforms proposed in the bill. 
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By reason of section 9(3), a person is also a person to whom section 9 applies if a terrorist act has occurred within 
the last 28 days and it is necessary to detain the person under a preventative detention order so as to preserve 
evidence of, or relating to, the terrorist act. Under those circumstances, the Commissioner of Police may authorise 
a police officer to apply for a PDO for that person. The commissioner must be satisfied that there are reasonable 
grounds to believe that the person is a person to whom section 9 applies, and that detaining the person for the period 
sought in the order is reasonably necessary for the purpose of substantially assisting and preventing a terrorist act 
from occurring, or preserving any evidence of the type that I have mentioned. It is worth noting that the 
commissioner must be satisfied that there are reasonable grounds to believe. It is beyond mere reasonable grounds 
for suspicion. There must be reasonable grounds for a positive belief on the part of the commissioner. It would be 
impractical for the commissioner himself or herself to deal with these matters personally in all circumstances. 
Therefore, the commissioner may from time to time authorise other police officers to perform this role. In urgent 
cases, when it is not practical for the commissioner to give the authorisation in writing, it may be provided orally, 
and the authorisation must be recorded as soon as practicable after the event. 
A PDO may be issued by an issuing authority. Section 7 provides that an “issuing authority” is a judge or retired 
judge of the Supreme Court, appointed by the Governor in writing for that purpose. An application by an authorised 
police officer to an issuing authority must be made in writing and must satisfy certain criteria, unless it is 
impracticable in the circumstances to do so. The requirements and circumstances are set out in section 12 of the 
act and are not affected by this bill. However, the application itself must set out the facts and other grounds upon 
which the applicant considers the order should be made; specify the period of the proposed detention sought and 
the facts and other grounds upon which the applicant considers the person should be detained for that period; any 
information that the applicant has about the person’s age or capacity to manage his or her affairs; and certain other 
information about any other PDOs or control orders that may be, or have been, in existence. 
I have mentioned the criteria for making a PDO. A PDO is simply an order in writing that the person specified in 
the order may, if they are not already in custody, be taken into custody and be detained for the period of the order. 
The period of detention must not exceed 14 days. The act contains provisions that deal with multiple orders and 
the periods of time for which a person may or may not be in custody during the course of the order and the like. 
Materially to this bill, section 13(4) of the act provides that a preventative detention order must specify — 

(a) the name of the person in relation to whom it is made; 
(b) the permitted detention period; 
(c) the date on which, and the time at which, the order is made; and 
(d) if applicable, the day and time after which the person may not be taken into custody under the order. 

That must be up to seven days after the order is made. That broadly outlines what a PDO involves. 

The Terrorism (Preventative Detention) Amendment Bill 2019 is purportedly based on two reviews of the act, one in 
2012 and the other in 2016, and is consistent with the recommendations of those reviews. The 2016 review was 
completed in 2016 but tabled in August 2017. The review took place under the term of the previous government. The 
election changed the composition of the government, but it still took until August 2017 for the report to be tabled. 
Both reviews identified certain practical difficulties that the police had detected from time to time and which ought 
to be addressed. The police have noticed certain deficiencies in the legislation and the scheme. According to my 
understanding, and also according to the minister, as at 7 August this year, when the bill was introduced into this 
place, the act has not had to be used. Hopefully, the act will never need to be used. The bill aims to anticipate 
possible difficulties and address those in advance of them being encountered when the act is needed the most. 
I should add that under section 54(2) of the act, the minister must, by 31 January, 30 April, 31 July and 31 October 
in each year, cause a report to be prepared and tabled in the Parliament about the operation of the act during the 
previous quarter, that being the period of three months ending on 31 March, 30 June, 30 September and 31 December. 
Section 54(4) states — 

The Minister must cause the report to be tabled before each House of the Parliament within 14 sitting 
days of that House after the report is completed. 

The most recent one we have had in this place was tabled paper 2859 on 6 August 2019, which indicates that no 
orders were made and no persons taken into custody under the act. I could not find on the POWAnet website that 
a report for the previous quarter had been tabled in this place. I did find a report—tabled paper 2410 in the 
Legislative Assembly on 8 May—but in any case that also advised that no orders had been made and no persons 
taken into custody. It is not particularly material to things, but perhaps the minister could check whether the 
required quarterly report has been tabled in this place for the period prior to the latest. 
The bill proposes four broad reforms relating to PDOs. The first is to amend the basis upon which a preventative 
detention order can be applied for and made. As mentioned, section 9 provides that the terrorist act for which 
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detention can be sought must be imminent and one that is expected to occur within the next 14 days. Imminence 
implies the existence of a capability to undertake the act and an intention to execute it very shortly. However, the 
second limb of the requirement is that the act is, in any event, expected to occur within at least 14 days. On 
reflection, this may present a problem for a law enforcement agency, which may be aware that a terrorist or 
a number of terrorists intend to execute a terrorist act of some kind and possess an ability to do so, but have not 
determined a clear time frame in which to do it, or at least one known to the authorities. It may be, for example, 
that the terrorists are awaiting instructions from some other party, a signal of some sort that has been arranged as 
a trigger, or the execution of some other act as a trigger for theirs. Given the circumstances under which a PDO 
can be sought and the level of disclosure to the issuing authority that is required, it may be that the applicant cannot 
make an application until it may prove to be too late to do so. The proposed amendment under clause 5 is to delete 
current section 9(2) and replace it with a new formula—that a terrorist act, as referred to in section 9, must be 
one that is capable of being carried out and could occur at any time within the next 14 days. It takes out the imminence 
and that the act is expected to occur within that period, and replaces it with one that is capable of being committed 
within that period. It abandons the requirement of imminence and an expectation of being committed within 14 days 
and replaces it with the criteria of preparedness, capability and potential for it. 
We are told that the amendment is based on changes made to the commonwealth Criminal Code Act 1995 and as 
reflected by the preventive detention schemes in New South Wales, Victoria and Queensland that were implemented 
in 2016 and 2017. The opposition understands the merit of the proposal. I think the current test may well require 
police, for operational reasons, to wait for some indication of imminence that will involve a significant gamble 
with public safety. I would like to hear more from the minister, perhaps with the minister supplying, for the assistance 
of the house, some practical, although understandably hypothetical, examples and scenarios of how the difficulties 
may arise, but we indicate our support for the proposal. 
The second of the four reforms is to provide for PDOs to be made for persons whose names are not able to be 
specified, but where there is sufficient other identifying information enabling the person to be identified. As 
I mentioned, under section 13(4)(a), a PDO must, amongst other things, specify the name of the person in relation 
to whom it is made. It is, of course, entirely possible that the law enforcement agency might know enough to be 
able to identify the person who poses the threat or can assist with their inquiries but does not know the name of 
the person who is to be the subject of the PDO. In other words, they might have enough information to be able to 
identify that person from amongst others and to know whom they are looking for, but with the absence of a name. 
Clause 6 therefore proposes to amend section 13(2) and (4) and introduce subsection (4A), the effect of which 
would be to allow for an order to be issued in circumstances in which the name of the person to be detained is not 
known, but by the applicant specifying to the issuing authority sufficient other identifying information. Under 
proposed subsection (4A), this may include—it is not definitive—part of the person’s name; an alias or a nickname 
by which the person is known; a physical description of the person; or a photograph of the person. These also seem 
to be sensible proposals and are supported. I expect that the cogency of the relevant identifying information will 
be something that the issuing authority will be able to assess for the purposes of deciding whether to issue the 
order, but perhaps the minister can also assist by giving some examples of how this might work. 

I should mention that consequential upon the proposed amendments in clauses 14, 15 and 16, under existing 
section 47 of the act a detainee cannot be questioned while in detention under a PDO. There are currently three limited 
exceptions to that: firstly, to determine that the detainee is the person specified in the PDO; secondly, to ensure 
the detainee’s safety and wellbeing; and, thirdly, to allow for the police officer to comply with the requirements 
under the act. That first exception is to be modified to enable questioning for the purposes of determining whether 
the detainee specified or identified is the one specified or identified in the PDO. The amendments to sections 48 
and 49 regarding the taking and using of identification material are also extended to confirming identity consequential 
upon the proposed amendment to section 13. 

The third area of reform proposed by the bill is to extend the scope of authorised contacts for detainees by providing 
the ability to have contact with an approved religious or spiritual adviser. I mentioned earlier that the act was 
essentially in two broad parts, with the second being concerned with the execution of the PDO and the treatment 
of the person detained. Part 6 of the act focuses specifically on the treatment of persons in custody. Clause 10 of 
the bill will insert section 43A into part 6 of the act. The effect of this would be to entitle the detainee to have 
contact with a religious or spiritual adviser. Under section 40, a person detained is not entitled to contact others 
and may be prevented from contacting others, except for certain cases. The exceptions relate to limited contact 
with a family member, an employer, an employee of the detainee in a business and so on, for the sole purpose of 
informing those people that the detainee is safe but uncontactable for the time being. The detainee is not able to 
disclose that a preventative detention order has been made in respect of them or that they are in detention, or 
disclose the period of detention. The detainee is currently entitled to contact certain oversight authorities such as 
the Corruption and Crime Commission, the Ombudsman, the Inspector of Custodial Services and the like. The 
detainee is also entitled to contact a lawyer, but there are understandable limits to that. 
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Proposed section 43A permits the person to be visited by an approved religious or spiritual adviser and be able to 
disclose the fact of the PDO and the period of detention. When detaining a person, a police officer must assist the 
detainee to exercise that entitlement. In due course we will have some questions about how this will work and the 
advisability of it. I understand it is based on section 95E of the Western Australian Prisons Act 1981, it is being 
introduced for humanitarian reasons and it will be subject to controls. We would like some further explanation on the 
detail and how that will work. For example, the religious or spiritual adviser must be approved by the Commissioner 
of Police or a senior police officer with authority to give such approval. The police must consult with the CEO of the 
Department of Justice responsible for the Prisons Act before approving anyone not already approved under 
section 95E(b) of the Prisons Act. The idea is that approved advisers under the Prisons Act can be used as advisers 
for the purposes of this legislation. Perhaps the minister will confirm whether the advisers suitable for PDO detainees 
will be all of those or a subset of those. Additional approval is still apparently required from the Commissioner of 
Police. I would like to know a bit more about the criteria that the Commissioner of Police will use when deciding 
whether to approve a spiritual or religious adviser for the purposes of the Terrorism (Preventative Detention) Act. 

I also note that under proposed section 44(2A), as with any other contact between a person and a detainee, the contact 
must be monitored by the authorities and that section 46 will be amended to make it an offence for a religious or 
spiritual adviser to disclose that the detainee is subject to a PDO and other specified information. I understand that 
reflects the position that has been adopted in New South Wales, and I would like to know about the experience in 
that jurisdiction. 

The amendments proposed in clauses 7, 8, 9, 11 and 13 are consequential upon the insertion of proposed section 43A 
insofar as informing the detainee of the entitlement to contact a religious or spiritual adviser, that contact is subject 
to monitoring, and the detainee is able to disclose the existence of a PDO to the adviser. Those naturally flow on 
from the essential and central proposed reform. 

The last broad reform clarifies the requirements for the provision of reasonable assistance to detainees under the age 
of 18 or who are incapable of managing their own affairs in exercising their entitlement to contact authorised persons, 
as set out in part 6 of the act. Section 45 of the act sets out the contact provisions specific to detainees under the 
age of 18 years or who are incapable of managing their own affairs. The persons to whom such a person is entitled 
to have contact are set out in section 45(2) of the act. The proposed amendments provide that a police officer is 
obliged to provide assistance to the detainee to exercise that entitlement, including assisting and locating such 
a person. If the person with whom the detainee wishes to have contact is not acceptable to the police, the police 
must advise the reasons for that and give the detainee an opportunity to nominate an alternative. The police are 
also required to offer contact with an acceptable person who has relevant experience in working “as appropriate 
in the circumstances” with young people, persons incapable of managing their own affairs and/or persons in a class 
of persons prescribed for the purposes of proposed section 45(14). I would like to know more about what is 
contemplated by proposed section 45(14)(c)(iii) and why they cannot be included in the act rather than those who 
are left at large to be prescribed. 

Otherwise, I indicate our support for the bill and the reforms that are contemplated. I look forward to hearing the 
minister speak on the specific matters of interest to us and that we feel can be explained further. I support the bill. 

Debate adjourned, pursuant to standing orders. 
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